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JOHN S. EDWARDS v. DEPARTMENT OF LABOR 

Docket # DC-1221-16-0227-W-1 

Response to Appellant's Petition for Review dated 5/5/2017 

Online Interview 
 

1. Would you like to enter the text online or upload a file containing the pleading? 

See attached pleading text document 

 

2. Does your pleading assert facts that you know from your personal knowledge? 

No 
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UNITED STATES OF AMERICA 
MERIT SYSTEMS PROTECTION BOARD 

WASHINGTON REGIONAL OFFICE 
______________________________________________________________________________ 
       
JOHN S. EDWARDS,    ) 

)  Docket No.: 
Appellant     )   DC-1221-16-0227-W-1 

) 
v.      ) 

) 
DEPARTMENT OF LABOR,   )   June 15, 2017 

) 
Agency     ) 

______________________________________________________________________________ 
 

AGENCY’S RESPONSE TO PETITION FOR REVIEW 

The United States Department of Labor (“DOL” or “Agency”) hereby responds to 

Appellant’s May 5, 2015 Petition For Review (“PFR”) of Administrative Judge (“AJ”) Sherry A. 

Zamora’s Initial Decision issued on April 20, 2017.  In the Initial Decision, AJ Zamora 

determined that Appellant failed to make nonfrivolous allegations that he made protected 

disclosures under the Whistleblower Protection Act (“WPA”) or protected activity under the 

Whistleblower Protection Enhancement Act (“WPEA”).  Consequently, AJ Zamora dismissed 

the appeal because the Merit Systems Protection Board (“MSPB” or “Board”) lacked jurisdiction 

over his claims.  Appellant argues that the Initial Decision is flawed because it is based on 

erroneous interpretation of the statute or regulation or erroneous application of law to the facts.  

Appellant’s various arguments miss the mark because the Initial Decision is consistent with 

Board precedent that has previously addressed similar arguments, as well as more recent case 

law.  Therefore, the Agency requests that the Board deny Appellant’s PFR and affirm the Initial 

Decision.  
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PROCEDURAL BACKGROUND 

On December 17, 2015, Appellant John S. Edwards filed the instant Individual Right of 

Action (“IRA”) asserting that management officials in DOL’s Employment and Training 

Administration, Office of Information Systems and Technology (“OIST”) retaliated against him 

for whistleblowing activity by reassigning him from his GS-2210-15 supervisory position as 

Deputy Director, OIST, to a non-supervisory GS-15 Special Assistant position in the same office 

and posting a vacancy for his former Deputy Director position on USAJobs.  Initial Decision, pp. 

1-2.        

On April 20, 2017, Judge Zamora issued an Initial Decision dismissing Appellant’s 

appeal for lack of jurisdiction.  On May 5, 2017, Appellant timely filed a PFR.  On June 15, 

2017, the Agency filed the instant Agency’s Response to the Petition For Review.  

STANDARD OF REVIEW 

 The Board may grant a petition for review when a timely filed PFR shows that (1) the 

initial decision contains erroneous findings of material fact; (2) the initial decision is based on an 

erroneous interpretation of the statute or regulation or the erroneous application of the law to the 

facts of the case; (3) the judge’s rulings in the appeal or in the initial decision were not consistent 

with required procedures or involved an abuse of discretion; (4) new and material evidence is 

available that, despite due diligence, was not available when the record closed; or (5) any other 

reason the Board wishes to exercise its discretionary review authority.  5 C.F.R. § 1201.115.   

APPELLANT’S PETITION FOR REVIEW 

In his PFR, Appellant alleges that AJ Zamora’s Initial Decision is flawed because it 

erroneously interpreted the statute and erroneously applied the law to the facts of the case.0F

1  See 

                                                           
1  Appellant is correct that AJ Zamora stated that Appellant was required to meet his burden of proof at the 
jurisdictional stage by the preponderance of the evidence.  Initial Decision, p. 4.  However, looking at the document 
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PFR, p. 4.  The jurisdictional analysis of this appeal concerns three (3) instances of protected 

disclosure or protected activity:  (1) Appellant’s statements that he made verbal complaints to 

two of his supervisors concerning Appellant’s belief that his subordinate African-American staff 

were the victims of race discrimination by his two supervisors; (2) Appellant filed an EEO 

complaint alleging race discrimination that his subordinates experienced because of the actions 

of his two supervisors; and (3) Appellant filed a race-based harassing conduct complaint on 

behalf of his former subordinate employees alleging that his subordinate employees experienced 

harassment caused by the actions of his two supervisors.  Initial Decision, p. 2.  In his PFR, 

Appellant appears to allege that AJ Zamora erred as a matter of law when she determined that 

the aforementioned three instances of complaints of discrimination raised to agency management 

and through the agency EEO process are not protected disclosures or protected activity.  In 

response, the Agency submits that AJ Zamora properly applied the whistleblower law and found 

that the Appellant failed to make nonfrivolous allegations of protected disclosures or activities in 

support of jurisdiction.  

 

 

 

 

 

                                                                                                                                                                                           
as a whole, there is no question that AJ Zamora applied the appropriate legal standard regarding non-frivolous 
allegations.  See Initial Decision, p. 5 (“An appellant is entitled to a jurisdictional hearing only where he makes a 
nonfrivolous allegation that the Board has jurisdiction over his appeal….In determining whether the appellant has 
made a nonfrivolous allegation of jurisdiction entitling him to a hearing…” (Citations omitted); p. 6 (stating the 
nonfrivolous standard as it applies to allegations of protected activity); p. 7 (finding that Appellant failed to make a 
nonfrivolous allegation that his statements or complaints were protected); and pp. 10-11 (holding that Appellant 
failed to make nonfrivolous allegations that he was providing lawful assistance to coworkers who had exercised 
their rights to complain).  AJ Zamora also set forth the appropriate nonfrivolous allegations legal standards for 
jurisdiction in her December 21, 2015 Order to Show Cause, pp. 2-6. 
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ARGUMENT 

The Initial Decision Correctly Determined Appellant Failed To Nonfrivolously 
Allege That He Made Protected Disclosures and Activities.1F

2  
  
 In the Initial Decision, AJ Zamora correctly focused on the issue at hand, stating: “as 

relevant to this case, the Board has jurisdiction over claims of retaliation for providing testimony 

for or otherwise lawfully assisting a coworker in exercising their right to complain of race 

discrimination.”  Initial Decision, p. 7, citing Hooker v. Veterans Affairs, 120 M.S.P.R. 629, ¶ 8 

(2014).  In her analysis of the whistleblower claims, AJ Zamora properly set forth the legal 

standards for protected activity, abuse of authority, and claims of lawful assistance.  Initial 

Decision, pp. 6-10.  She correctly determined that Appellant’s alleged reprisal claims based on 

EEO-protected activity for engaging in Title VII activities, whether inside or outside a complaint 

or grievance process was not protected activity within the IRA appeal process.  Initial Decision, 

pp. 6-9.  AJ Zamora also reached appropriate legal conclusions that Appellant’s three instances 

of protected activity, which involved EEO-related complaints, are excepted from coverage of the 

“lawful assistance” provision of § 2302(b)(9)(B).  Initial Decision, pp. 10-11.  In summary, AJ 

Zamora properly interpreted the law and appropriately applied the law to the facts of this case in 

reaching her conclusions that the MSPB does not have jurisdiction over Appellant’s protected 

disclosures and protected activity advanced on behalf of his subordinate employees.  Initial 

Decision, p. 11. 

 In the PFR, Appellant offers several arguments in support of his contention that his three 

instances of protected activity are covered under § 2302(b)(9)(B).  In one section of his PFR,  

Appellant cobbles together distinct words and regulatory sections in support of a convoluted 

analysis showing his actions met the definition of lawful assistance.  Id. at 7-9.  Appellant 
                                                           
2 The Agency does not dispute that Appellant satisfied his obligation to exhaust his administrative remedies 
concerning the protected disclosures and activities at issue with the Office of Special Counsel. 
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sidesteps the opportunity to examine the Board’s prior interpretations concerning the key phrase 

“appeal, complaint, or grievance” within § 2302(b)(9)(B).  Instead, Appellant ponders the precise 

meaning of “any” as it is used preceding the phrase “appeal, complaint, or grievance” in the law.  

PFR, pp. 16-17.  Grammatically, the word “any” is an adjective and in order to understand what 

the word “any” means, it is necessary to examine the word or words (nouns) that “any” is 

modifying.  In this instance, Appellant’s focus on “any” is simply too limited and not on point.  

Appellant did cite generally to the WPA’s legislative history in support of his position.  But, he 

has not specifically cited to any WPEA legislative language or legislative history showing that 

Congress intended to broaden the scope of § 2302(b)(9)(B) to the extent that any stray remark, 

accusation, or opinion expressed by an individual to a supervisor, or potentially to any another 

person, should constitute protected activity under the WPEA.  Id.   

 In another argument raised by Appellant concerning his belief that he provided “lawful 

assistance” to his subordinate employees, Appellant turns to the Standards of Ethical Conduct for 

Employees of the Executive Branch, EEOC Enforcement Guidance on Retaliation and Related 

Issues concerning laws enforced by the EEOC, and a statement that “the First Amendment 

guarantees the right to concerning the right to petition for redress of grievances.”2F

3  PFR, pp. 11-

12.  Neither separately nor together do these three legal authorities provide controlling 

whistleblower law supporting Appellant’s arguments interpreting 5 U.S.C. § 2302(b)(9)(B) nor 

do they show how AJ Zamora erred in her interpretation of the statute.  Similarly, Appellant 

offers no legal authority in support of his conclusion that “the statutory scheme broadly 

encompasses protection for the types of complaints and grievances that Appellant made or 

voiced, formally and informally.”  PFR, p. 14 (emphasis added).  Rebstock Consol. v. Dep’t of 

                                                           
3   Appellant fails to provide any analysis explaining how the First Amendment affords any protection to Appellant 
nor how it applies to the instant situation. 
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Homeland Sec., 122 M.S.P.R. 661, 668 (2015)(holding that vague, conclusory, and supported 

allegations do not satisfy the Board’s nonfrivolous pleading standard).   

 In his PFR, the Appellant focuses most of his jurisdictional arguments on 5 U.S.C. § 

2302(b)(9)(B), which allows for jurisdiction where a personnel action is proposed, taken, or 

failed to be taken against an individual for “testifying for or otherwise lawfully assisting any 

individual in the exercise of any right” regarding the individual’s exercise of any appeal, 

complaint, or grievance.  Since none of the Appellant’s subordinate employees had exercised 

their rights to file any appeal, complaint, or grievance raising race discrimination, the AJ found 

Appellant could not have engaged in protected activity within the plain meaning of §§ 

2302(b)(9)(A) and 2302(b)(9)(B).  Initial Decision, p. 10-11.  The AJ’s initial decision is 

supported by a more recent precedential Board decision that was not discussed in either the 

Initial Decision or in the PFR.  In Graves v. Dep’t of Veterans Affairs, 123 M.S.P.R. 434 (2016), 

the Board affirmed an AJ’s Initial Decision dismissing an IRA appeal for lack of jurisdiction 

where the alleged protected activity involved an appellant testifying in an internal investigation 

involving a peer (C.K.), who was being investigated by the agency for scientific research 

misconduct.     

In his appeal of the AJ’s Initial Decision, Graves made two arguments that are similar to 

the arguments raised by Appellant in this appeal.  First, Graves averred that his testimony in the 

agency’s internal investigation of C.K. constituted protected activity that could form the basis of 

a § 2302(b)(9)(B) retaliation claim.  In addition, Graves claimed that his broad reading of the 

statute was consistent with Congressional intent and he urged the MSPB to read beyond the 

literal language of the statute, because to do so otherwise would reverse the intent of the law.  Id. 

at 440, ¶ 11.  The Board rejected these two arguments advanced by Mr. Graves.   
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 In its June 17, 2016 Opinion and Order affirming the Initial Decision, the Board set forth 

a roadmap about statutory interpretation by stating: 

The interpretation of the statute begins with the language of the 
statute itself.  Bostwick v. Department of Agriculture, 122 M.S.P.R. 
269, ¶ 8 (2015).  If the language provides a clear answer, the 
inquiry ends and the plain meaning of the statute is regarded as 
conclusive absent a clearly expressed legislative intent to the 
contrary.  Id.; Hall v. Office of Personnel Management, 102 
M.S.P.R. 682, ¶ 9 (2006).  Under the maxim of statutory 
interpretation expressio unius est exclusio alterius (“the expression 
of one thing is the exclusion of the other”), it should not be 
assumed that the other things that could have been listed in a 
statute were meant to be included; rather, the mention of certain 
things implies the exclusion of other things.  Clemons v. 
Department of Justice, 122 M.S.P.R. 296, ¶ 11 (2015).  

 
Id. at 440-441, ¶ 13.    
  
 The Board also carefully examined 5 U.S.C. § 2302(b)(9)(B) in terms of its pre-WPEA 

Board meaning and history, stating:  

The Board has held that a claim of reprisal for exercising a right to 
complain in certain administrative proceedings, such as Board 
appellate proceedings, the equal employment opportunity 
complaint process, grievance proceedings, and unfair labor 
practice proceedings was not a basis for a finding of Board 
jurisdiction. Id. 
 

Graves, 123 M.S.P.R. at 441, ¶15, citing Linder v. Dep’t of Justice, 122 M.S.P.R. 14, ¶ 7 (2014).   

 Further, the Board examined the new statutory language of the WPEA, and its application 

to the prior Board holdings that analyzed § 2302(b)(9)(B) issues and held:  

Nothing in the WPEA, however, altered the Board’s previous 
analysis in Von Kelsch concerning the meaning of the terms 
“appeal, complaint, or grievance” in the statutory language.  
Linder, 122 M.S.P.R. 14, ¶ 10.  Thus we agree with the 
administrative judge that the investigation by the AIB did not 
constitute an initial step toward taking legal action against the 
agency for a perceived violation of employment rights.  Id. ¶ 11 
(filing a motion to dismiss an indictment does not constitute an 
initial step toward taking legal action against an employer for a 
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perceived violation of employment rights); cf. Carney v. Dep’t of 
Veterans Affairs, 121 M.S.P.R. 446, ¶ (2014)(representing an 
agency employee during an informal grievance meeting clearly 
falls within the protective umbrella of the WPEA). 
 

Id. at 442-443, ¶ 18. 
 

 As a result of the Board’s comprehensive analysis, it ruled that the internal investigation 

of C.K. “did not constitute the exercise of an appeal, complaint, or grievance right by C.K. 

because it did not constitute an initial step toward taking legal action against the agency for a 

perceived violation of employment rights.” Id. at 442, ¶ 18.  Rather, C.K. was the subject of the 

investigation, which meant that the investigation was looking into C.K.’s conduct and that C.K. 

was not personally exercising a right.  Id. at 442, ¶ 7. Consequently, Graves’s testimony resulting 

from the agency’s internal investigation could not constitute protected activity under the statute.   

 The Board’s analysis is significant for two reasons.  First, it shows that the Board’s plain-

language review of 5 U.S.C. § 2302(b)(9)(B) interprets “appeals” as associated with the MSPB, 

“complaints” related to the EEOC, and “grievances” connected with labor-relations grievances or 

unfair labor practices and that such statutory interpretation is consistent with prior MSPB 

opinions.  Graves, 123 M.S.P.R. at 442, ¶¶ 17-18.  Second, based on the aforementioned 

guidelines of statutory interpretation, the MSPB found that in order to meet the test for “lawful 

assistance,” the person benefitting from the offered assistance must have exercised a personal 

right on behalf of himself/herself.3 F

4  Id. at 441, ¶ 14.  The record in the instant appeal does not 

contain any affidavit, complaint, or grievance to demonstrate that Darryl McDaniel or any other 

                                                           
4   In the Graves Initial Decision, the AJ Ronald J. Weiss also issued a jurisdictional order because Graves’s alleged 
§ 2302(b)(9)(B) activity was not encompassed within the meaning of the law.  Although AJ Weiss ordered both 
parties to brief this issue of first impression concerning the meaning of § 2302(b)(9)(B), neither party responded to 
AJ Weiss’s order.  Ultimately, AJ Weiss determined that the internal investigation testimony Graves provided was 
not protected activity under 5 U.S.C. § 2302(b)(9)(B) because it was not provided pursuant to any right of appeal, 
complaint, or grievance exercised by [C.K.].  Graves v. Dep’t of Veterans Affairs, No. CH-1221-15-0123-W-1, 2015 
WL 5680670  (Sept. 22, 2015).  The same result is warranted in this appeal.     
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subordinate employee of Appellant’s filed a race-based appeal, complaint, or grievance 

concerning McDaniel’s non-selection for a GS-14 promotion.      

 When the Board does consider the PFR, it should find that Appellant has not satisfied his 

burden of setting forth nonfrivolous allegations of protected activity under § 2302(b)(9)(B) 

because Appellant’s instances of protected activity were not first steps toward Appellant 

remedying discrimination that he experienced.  The record is devoid of any nonfrivolous 

allegations of fact showing that Appellant was helping another person who had exercised a legal 

right to complaint about race discrimination.  Following its decision in Graves, the Board, in a 

non-precedential decision, dismissed an IRA appeal for lack of jurisdiction where it decided that 

a union president’s vague and conclusory allegations that he engaged in protected activity by 

aiding others with various filings against the agency was not protected activity.  See Cauldwell v. 

Federal Reserve System, DC-1221-16-0458-W-1, 2016 WL 7335243 ¶ 15 (Dec. 2, 2016).  The 

Board also reiterated its well-established precedent that EEO matters raised under 5 U.S.C. § 

2302(b)(1), (9) cannot be raised in a § 2302(b)(8) claim.  Id. ¶ 16, citing Graves, 123 M.S.P.R. 

434, ¶ 22 (2016); But see Robertson v. Dep’t of Transp. CH-1221-16-0033-W-1, 2016 WL 

4417580 (Aug. 17, 2016)(holding that an appellant engaged in § 2302(b)(9)(B) protected activity 

when he filed an EEO complaint concerning discrimination that he experienced and when he 

provided an affidavit during an EEO investigation of a co-worker’s discrimination claims).  

Because Appellant failed to set forth any plausible factual statements that his actions constitute 

protected activity under § 2302(b)(9)(B), the Board should deny his PFR. 

Conclusion 

 The PFR should be dismissed because Appellant failed to carry his burden to show that 

AJ Zamora’s Initial Decision is based on an erroneous interpretation of the statute or regulation 
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or the erroneous application of the law to the facts of the case.  Instead, Appellant sets forth a 

hodgepodge of arguments hoping to persuade the Board that his complaints of discrimination to 

his supervisors and through EEO-related processes are covered under 5 U.S.C. § 2302(b)(9)(B).  

Although neither AJ Zamora nor Appellant considered the Board’s analysis in last year’s 

precedential Graves decision, it is unquestionably on point and should be used to guide the 

Board’s analysis.  The Agency respectfully requests that the Board affirm the Initial Decision.  

Respectfully submitted, 
 
NICHOLAS C. GEALE 
Acting Solicitor of Labor  
 
ROSE MARIE AUDETTE, 
Associate Solicitor for Management and 
Administrative Legal Services 
 
ELIZABETH LOPES BEASON 
Counsel for Employment Law 
 
/s/ Rolando N. Valdez  
ROLANDO N. VALDEZ, Esq. 
Senior Trial Attorney 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Room N-2420 
Washington, D.C.  20210 
(202) 693-5311 (office) 

Dated:  June 15, 2017     (202) 693-5538 (fax) 
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