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APPELLANT'S PETITION FOR REVIEW 

I. PFR 

Appellant petitions for review of the IRA jurisdictional dismissal through the Initial 

Decision by Judge Zamora of April 20, 2017, based upon erroneous interpretation of 

statute and erroneous application of the law to the facts. 

II. SUMMARY OF THE CASE 

The facts are recited in detail in Appellant's sworn narrative accompanying his January 

4, 2016, response to the AJ's jurisdictional order. That narrative, and the associated 

attachments, should be reviewed as this PFR is analyzed. Taking all facts is true as 

asserted by Appellant, the facts are briefly summarized. 

While employed at the Labor Department as a supervisor, Appellant complained (1) to 

his management chain and (2) by EEO complaint that upper-level management was 

discriminating on the basis of race against his subordinate employees. Appellant 

asserts that based on their knowledge of his complaints concerning race discrimination 

involving other employees, the knowledgeable managers retaliated against Appellant 

by reassigning him out of his managerial or supervisory position to a different position 

with lesser responsibilities. 
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Appellant filed a whistleblower reprisal complaint with OSC. In turn, OSC closed the 

complaint out with notice of Board appeal rights, and Appellant timely initiated an IRA 

appeal with MSPB. The AJ issued a jurisdictional order. Appellant timely responded. 

The agency replied. Appellant's rejoinder followed. Without holding a hearing on the 

jurisdictional issue, the AJ issued her dispositive Initial Decision of April 20, 2017, as 

to which this PFR is filed. 

There is no disagreement that Appellant exhausted his OSC remedy, that his complaint 

to OSC was sufficiently specific, that his appeal to MSPB was timely filed. The facts 

are described in the AJ's Initial Decision and in the Appellant's jurisdictional response, 

all of which are part of the record before the Board on PFR. 

Where there is disagreement is the AJ's determination as a matter of law that an IRA 

appeal does not extend to complaints of discrimination raised through agency 

management or through the agency EEO process under 5 USC 2302(b)(8, 9). Because 

the issue is of importance within the civil service community and to the Appellant, this 

PFR is filed to obtain a precedential Board decision. 

Ill. ARGUMENT 

The IRA jurisdictional analysis has some elements of complexity. Because it is 
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statutory, we turn to the controlling legislation. 

Under 5 USC 1221: 

(a) Subject to the provisions of subsection (b) of this section and subsection 

1214(a)(3), an employee, former employee, or applicant for employment may, 

with respect to any personnel action taken, or proposed to be taken, against 

such employee, former employee, or applicant for employment, as a result of 

a prohibited personnel practice described in section 2302(b)(8) or section 

2302(b)(9)(A)(i), (B), (C), or (D), seek corrective action from the Merit Systems 

Protection Board. 

(e)( 1) Subject to the provisions of paragraph (2), in any case involving an alleged 

prohibited personnel practice as described under section 2302(b)(8) or section 

2302(b)(9)(A)(i), (B), (C), or (D), the Board shall order such corrective action as 

the Board considers appropriate if the employee, former employee, or applicant 

for employment has demonstrated that a disclosure or protected activity 

described under section 2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D) 

was a contributing factor in the personnel action which was taken or is to be 

taken against such employee, former employee, or applicant. The employee may 
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demonstrate that the disclosure or protected activity was a contributing factor 

in the personnel action through circumstantial evidence, such as evidence that-

(A) the official taking the personnel action knew of the disclosure or 

protected activity; and 

(B) the personnel action occurred within a period of time such that a 

reasonable person could conclude that the disclosure or protected activity 

was a contributing factor in the personnel action. 

(2) Corrective action under paragraph ( 1) may not be ordered if, after a finding 

that a protected disclosure was a contributing factor, the agency demonstrates 

by clear and convincing evidence that it would have taken the same personnel 

action in the absence of such disclosure. 

Under the correlative provision, 5 USC 1214: 

(3) Except in a case in which an employee, former employee, or applicant for 

employment has the right to appeal directly to the Merit Systems Protection 

Board under any law, rule, or regulation, any such employee, former employee, 

or applicant shall seek corrective action from the Special Counsel before seeking 

corrective action from the Board. An employee, former employee, or applicant 
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for employment may seek corrective action from the Board under section 1221, 

if such employee, former employee, or applicant seeks corrective action for a 

prohibited personnel practice described in section 2302(b)(8) or section 

2302(b)(9)(A)(i), (B), (C), or (D) from the Special Counsel and-

(A) (i) the Special Counsel notifies such employee, former employee, or 

applicant that an investigation concerning such employee, former employee, or 

applicant has been terminated; and 

(ii) no more than 60 days have elapsed since notification was provided 

to such employee, former employee, or applicant for employment that 

such investigation was terminated; or 

(B) 120 days after seeking corrective action from the Special Counsel, such 

employee, former employee, or applicant has not been notified by the Special 

Counsel that the Special Counsel shall seek corrective action on behalf of such 

employee, former employee, or applicant. 

The question then becomes where "such employee, former employee, or applicant 

seeks corrective action for a prohibited personnel practice described in section 

2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or (D) ... " 
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5 USC 2302(b)(8) provides: 

(b) Any employee who has authority to take, direct others to take, recommend, 

or approve any personnel action, shall not, with respect to such authority

(1) discriminate for or against any employee or applicant for employment. 

(8) take or fail to take, or threaten to take or fail to take, a personnel action with 

respect to any employee or applicant for employment because of-

(A) any disclosure of information by an employee or applicant which the 

employee or applicant reasonably believes evidences-

(i) any violation of any law, rule, or regulation ... 

Turning to 5 USC 2302(b)(9), we find that it is a prohibited personnel practice, 

remediable through an IRA appeal, following OSC remedial exhaustion, to: 

(9) take or fail to take, or threaten to take or fail to take, any personnel action 

against any employee or applicant for employment because of-

(A) the exercise of any appeal, complaint, or grievance right granted by 

any law, rule, or regulation-

(i) with regard to remedying a violation of paragraph (8); or 
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(ii) other than with regard to remedying a violation of paragraph 

(8); 

(B) testifying for or otherwise lawfully assisting any individual in the exercise of 

any right referred to in subparagraph (A)(i) or (ii); ... 

Did the Appellant testified for or otherwise lawfully assist any individual in the exercise 

of any right referred to in subparagraph (A)(i) or (ii)? 

He did. He protested both to his higher level management and through the Agency EEO 

process (by complaint), about discrimination by his higher level management against 

black subordinates and, in particular, one individual, Darryl McDaniel, who was 

specifically named by Appellant in his discussion with his managers. 

Was his assistance in the form of a complaint or grievance right granted by law, rule, 

or regulation? 

It was. The formal EEO complaint process is established by regulation, 29 CFR Part 

1614, and it includes forms of discrimination or reprisal under 5 USC 

2302(b)(8)(b)(1 )(A). As to grievance, the term is not defined by the WPEA or WPA, 

but turning to the definition at 5 USC 71 03(a)(9), a grievance includes any employee's 

complaint about a violation or misapplication of any law affecting employment 
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conditions, in turn defined at 71 03(a)( 14} to include personnel policies, practices, and 

matters, however established. 

Was a protest about racial discrimination to higher management concerning 

discrimination against others inside or outside EEO channels, "lawful assistance" under 

5 USC 2302(b)(9)(B}? 

It was. First, it is a regulatory requirement that employees disclose abuse to 

appropriate authorities. 5 CFR 2635.101 (a)(11 }, and discrimination, whether against 

oneself or others in the workplace, is a form of abuse which, when reported, deserves 

all available protection against reprisal. E.g., Thomas v. Dept. of Treasury, 77 MSPR 

224, 234-35 (1998}; ct. Pasley v. Dept. of Treasury, 109 MSPR 105, 113-15 ,, 

16-20, 2008 MSPB 122 (2008}; Sirgo v. DOJ, 66 MSPR 261, 265-67 (1995}. So 

certainly the right to complain about discrimination is one authorized, if not required, 

by law. Second, the right to oppose discriminatory practices is a fundamental 

component of the civil rights laws, and lawful assistance is embodied in the opposition 

clause. E.g., 42 USC 2000e-3(a} ("It shall be an unlawful employment practice for an 

employer to discriminate against any of his employees ... because he has opposed 

any practice made an unlawful employment practice by this subchapter."}. See EEOC 

Enforcement Guidance on Retaliation and Related Issues, No. 915.004 at II.A.2.c. and 

e. (2016} (Example 7} and Enforcement Guidance on Retaliation and Related Issues, 

No. 915.004 at 11.8.4. (2016} (Third Party Retaliation-Person Claiming Retaliation 
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Need Not Be the Person Who Engaged in Opposition" & "Standing to Challenge: "Zone 

of Interest."); cf. Porter v. Postmaster General, 01950292 (1995); Tynes v. Secretary 

of Treasury, 01 913033 ( 1 991); lhrcke v. Postmaster General, 01892686 ( 1 989). 

Third, in a broader sense, the First Amendment guarantees the right to petition the 

government for redress of grievances. 

The Board determined in Armstrong v. Dept. of Justice, 107 MSPR 375, 384, that a 

disclosure of abuse of authority (or violation of law, rule, or regulation) encompassed 

an employee's statement that African-American employees in the office had not been 

given the opportunity to serve in particular positions of trust. In her ID, the AJ 

dismissed Armstrong as an aberration that "does not invalidate consistent and well

reasoned Board precedent that disclosures of an EEO nature do not constitute 

protected disclosures under 5 USC 2302(b)(8)." ID at n.2. Appellant views Armstrong 

not as an aberration, but as a precedential decision without dissenting opinion. 

Of interest, the ID in Armstrong, written by Judge Garrety, Armstrong v. DOJ 

(PH-1221-06-0055-W-2 12/1/2006), stated: 

Under certain circumstances, such as here, an allegation that an agency's 

promotion process is tainted by race discrimination can be the basis for a 

protected disclosure under 5 U.S.C. § 2302(b)(8). Compare Kinan v. 

Department of Defense, 87 M.S.P.R. 561, 566 n.2 (2001) with Redschlag v. 

Department of the Army, 89 M.S.P.R. 589, 634 (2001), review dismissed, 32 
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F. App'x 543 (Fed. Cir March 1, 2002); see also Langer v. Department of the 

Treasury, 265 F.3d 1259, 1266-67 (Fed. Cir. 2001 ); Berkowitz v. Department 

of the Treasury, 94 M.S.P.R. 658, 661 (2003). 

Kinan involved an appellant's protest to EEO officials that agency officials in the EEO 

office refused to hire African Americans and failed to take corrective action in a sexual 

harassment case. 87 MSPR at 564. In Kinan, the Board squarely determined that a 

complaint concerning the rights of others enjoys protection under 2302(b)(8) or (b)(9), 

id at 566, n. 2: 

The appellant did not file EEO complaints on his own behalf, but complained to 

management about what he viewed as the agency's failures to remedy 

under-representation in the EEO Office, to fail to enforce the sexual harassment 

policy in light of the treatment of a female employee, and to countenance 

nepotism. Thus, what he alleged, even if they could have been (b)(9) matters, 

fall within (b)(8) here. See, e.g., Ellison v. Merit Systems Protection Board, 7 

F.3d 1031, 1035 (Fed. Cir. 1993) (matters that could have been asserted in a 

(b)(9) proceeding do not lose (b)(8) protection as long as they are raised outside 

of it as well). 

In short, the statutory scheme broadly encompasses protection for the types of 

complaints or grievances that Appellant made or voiced, formally and informally. We 
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turn, then, to the reasons the AJ determined that his activities were not statutorily 

protected and, hence, beyond the Board's jurisdiction to address. 

First, the AJ stated, at p. 4 of her ID that the Appellant bears the burden of 

establishing jurisdiction by preponderant evidence, which she defined as relevant 

evidence, considered the whole record, sufficient a contested fact. 

The AJ erred. What she provided was a definition relating to evaluation of evidence 

following a hearing, with a "whole record" on one or more "contested fact{s}." 

At the point of a jurisdictional determination, we are not dealing with contested facts. 

There is no requirement of preponderant evidence of anything at this stage. Rather, 

the Appellant need only make nonfrivolous allegations as to jurisdictional elements, 5 

CFR 1201.5 7 {b). Although 5 CFR 1201 .4{q}, in turn refers to preponderant evidence, 

the reference is meaningless to the extent it requires preponderant evidence of 

jurisdictional nonfrivolous allegations. Rather, the regulation makes sense only when 

it is read in conjunction with 5 CFR 1201.4{q}, reference nonfrivolous allegations 

{nonconclusory, plausible on their face, and material to the legal issues}. And, despite 

the confusion engendered by the parsing of the Board's regulation, the caselaw deals 

with nonfrivolous allegations based on nonconclusory statements, not preponderant 

evidence. E.g., Aviles v. MSPB, 799 F.3d 457, 462-63 {5th Cir. 2015}; Johnston v. 

MSPB, 518 F.3d 905, 910-12 {Fed. Cir. 2008}; Garcia v. Department of Homeland 
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Security, 437 F.3d 1322 (Fed. Cir. 2006); Stoyanov v. Dept. of Navy , 474 F.3d 

1377, 1381-82 (Fed. Cir. 2007). 

Moving beyond the AJ's incorrect description of the standard tor evaluating IRA 

jurisdictional allegations, we arrive at the central focus of our disagreement with the 

AJ, which is whether the WPEA extended protection to Appellant's allegations. 

First, the 2012 WPEA established a new category of IRA cases through 5 USC 

2302(b)(9) and the statutory scheme earlier described. The legislative history of that 

statute was clearly designed to reverse the Board and the Federal Circuit in their 

parsed reading of preexisting whistleblowing protection legislation. Congress wanted 

the Board to cease creating exceptions to plain statutory language by the 

administrative agency designated to enforce rather than erode the CSRA and WPA. 

The law was designed to encourage whistleblowing and to protect whistleblowers, 

without whom Congress has difficulty in determining where wrongdoing exists in a 

vast federal bureaucracy run by executives and managers who may be hesitant to 

identify, expose, and eradicate waste, fraud, or mismanagement, or the other forms 

of prohibited activity embraced by the remedial legislation first established in the 1978 

legislation. 

Senate Report 112-155 is replete with admonitions against narrow construction of 

protected disclosures (id., at 1-2, 5), and criticisms of restrictive interpretations by the 
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Board and its reviewing court in the Horton, Willis, and Meuwissen, decisions. That 

Report made clear that u[i]n restoring and enlarging the broad protections of 

whistleblowers under the WPA,u that one limitation, concerning policy disagreements, 

would be codified. (!d. at 7). 

What Congress stated was that Jlany" in terms of descriptions of disclosures actually 

means "any." Even prior to the WPEA, the Federal Circuit recognized the failure of the 

Board to adhere to clear statutory language, Huffman v. OPM, 263 F.3d 1341, 

1347-50 (Fed. Cir. 2001 ): 

For example, the House report for the 1994 amendment stated: 

Perhaps the most troubling precedents involve the Board's inability to 

understand that uany" means Jlany." The WPA protects "any" disclosure 

evidencing a reasonable belief of specified misconduct, a cornerstone to 

which the MSPB remains blind. The only restrictions are for classified 

information or material the release of which is specifically prohibited by 

statute. Employees must disclose that type of information through 

confidential channels to maintain protection; otherwise there are no 

exceptions. 

H.R. Rep. 103-769, at 18 (1994). So too the Senate report stated: 
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As indicated above, the plain language of the Whistleblower Protection 

Act extends to retaliation for "any disclosure," regardless of the setting 

of the disclosure, the form of the disclosure, or the person to whom the 

disclosure is made. 

S. Rep. No. 103-358, at 11 ( 1994), reprinted in 1994 USCCAN 3549, 3559. 

The AJ, however, decided that "any" as expressed in 2302(b)(9) [or(b)(8)] did not 

really mean "any," but excluded complaints or grievances or protests concerning EEO 

matters that could alternatively be addressed through the regulatory EEO process. 

But there is not one case covered by the WPEA cited in the ID that supports the AJ's 

analysis. 

The only subsequent case cited in the ID is Mudd v. VA, 120 MSPR 365 (2013), 

which addressed matters under 5 USC 2302(b)(9)(A)(ii), but not under (b)(9)(B). 

As to the assistance provided by Appellant to others (and to promote a 

nondiscriminatory environment for himself) through the EEO process and through 

complaints to higher management, to address matters covered under (b)(9)(B) starting 

in 201 2, the AJ reached back to law predating the WPEA and holding that matters 

involving EEO complaints were excluded from 5 USC 2302(b)(8) because they were 
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covered by 5 USC 2302(b)(1) and, inferentially, under the federal sector EEO process, 

citing Redschlag v. Dept. of Army, 89 MSPR 589 (2001 ), and Spruill v. MSPB, 978 

F.2d 679 (Fed. Cir. 1991 ), Redschag's antecedent. 

As noted earlier, subsequent Board decisions, Kinan and Armstrong, state that 

internally-voiced complaints concerning violation of statutory rights of others enjoyed 

IRA protection even before the WPEA. 

As to the analysis under 2302(b)(8 and 9), and reliance on Spruill and kindred cases 

and reasoning, the difficulty with the AJ's analysis, is that the WPEA was designed 

to expand, not contract, whistleblowing protections, and to avoid, not embrace, prior 

restrictive interpretations of whistleblowing legislation by the Board and its reviewing 

court. There is nothing in the whistleblowing law, as most recently amended, that 

exempts from protection under 2032(b)(9) matters otherwise covered on the basis that 

their genesis is with EEO issues. And there is nothing in 2302(b)(8) that excludes 

from protection internally-voiced complaints or grievances about violations of civil 

rights of other employees. WPEA changed the law. 

It may well be that as a matter of policy exclusion of EEO matters, or ULP matters, or 

any other matters that could be adjudicated in parallel remedial structures, should be 

or could be excluded from the WPA, as amended. But the Board is not a legislator. 

It is to apply statutes as they are written, and the intent of the WPEA is inclusionary, 



Pleading Number : 2017018589            Submission date : 2017-05-05 13:31:23            Confirmation Number: 1112939810            page 19 of 21

Page 16 of 17 

not exclusionary. Had Congress decided to carve out EEO-related protests or 

complaints from 2302(b)(9) coverage, or to carve out from 2302(b)(8) expressions of 

concern to higher management about violations of civil rights of employees other than 

the appellant, that result could readily have been achieved, as occurred with 

communications concerning certain policy decisions. 5 USC 2302(a)(2)(0). 

Although it may seem redundant to permit an employee to proceed through both EEO 

and IRA/MSPB channels, the systems are not exact replicas of each other. 

The OSC/IRA process allows for stays and the possibility of corrective action litigation 

by OSC against an agency. The EEO process does not. The IRA process allows for 

compensatory damages without limitation; the EEO process does not. The IRA process 

allows for subpoenas, which are not available under EEOC federal sector regulations. 

The IRA process allows for corrective action through OSC; the EEO process does not. 

The EEO process offers AJs and a higher level of review (EEOC OFO) with more 

institutional experience and expertise in matters EEO than does MSPB. In short, 

whatever the wisdom of the choice in hindsight, there are distinct benefits to the 

employee pursuing the EEO and IRA processes. If there is duplication and that is to be 

eliminated, that is a legislative matter addressed through statutes requiring elections 

of remedies. E.g., 5 USC 7121. There is no such statutory limitation here applicable. 

The language of a statutory provision, here the WPEA, must be regarded as conclusive 

unless there is a clearly expressed legislative intent to the contrary. CPSC v. GTE 
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Sylvania, 447 U.S. 102 (1980). To avoid unambiguous language, a party must show 

a clearly expressed congressional intent contrary to the text of the statute. Campion 

v. MSPB, 326 F.3d 1210, 1214 (Fed. Cir. 2003) (citing Garcia v. United States, 469 

U.S. 70, 75 (1984)). Although the legislative history does not specifically reference 

Spruill, the Senate Committee was not writing a brief. It was explaining a new statute 

that expanded whistleblowers' procedural and substantive protections and which, 

when applied through the plain language of the statute, requires reversal of the 10 and 

remand tor further proceedings. 

IV. CONCLUSION 

Congress designed the WPEA to provide IRA protections to a new class of disclosures 

described under 5 USC 2302(b)(9). Appellant's protests to management and through 

the EEO process as to the rights of African-Americans to fair agency treatment tall 

within the statutory design. The AJ's failure directly to apply the WPEA, her reliance 

upon selected pre-WPEA decisions, and her failure to recognize the significance of 

Armstrong and kindred cases, was error. 

Respectfully submitted, 

Peter Broida 

Counsel to Appellant 
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