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JOHN S. EDWARDS v. DEPARTMENT OF LABOR 

Docket # DC-1221-16-0227-W-1 

Appellant's Response to Jurisdictional Order 

Online Interview 
 

1. Would you like to enter the text online or upload a file containing the pleading? 

Enter Online 

 

2. Please enter text of your pleading. 

The Appellant's response consists of his Sworn Statement, with attachments, and his "Jurisdictional 

Discussion," with an attachment. Pending is the joint request to extend the time for the parties' 

responses on the Order to January 15, 2016, for the Appellant, and to February 1, 2016, for the 

Agency. 

 

3. Does your pleading assert facts that you know from your personal knowledge? 

No 
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I. SUMMARY 

During 2015: 

JOHN S. EDWARDS IRA APPEAL 
NARRATIVE SWORN STATEMENT 

Page 1 of 6 

A. As a Caucasian employee and DOL manager, I initiated an EEO complaint with 

the DOL EEO Office seeking to aid African American employees and to prevent and 

remedy systemic discrimination by my supervisors, Lisa Lahrman and Aung Htein, 

against African-American employees who were within their chain of command, 

including but not limited to a particular employee, Darryl McDaniel, who was 

discriminatorily denied promotion and other opportunities by my supervisors 

[Attachments 1, 2] 

B. I initiated a parallel complaint to the EEO Office under the DOL Anti-Harassment 

Policy asserting the same discrimination against African American Employees. That 

complaint was rejected by DOL because I did not allege harassment against me by the 

supervisors. [Attachment 3] 

C. Additionally, I complained directly to my supervisors, Lisa Lahrman and Aung 

Htein, of the same discrimination; 

D. The complaint to the EEO Office and to my supervisors contained specifics as 

to the discrimination against McDaniel and others. Contemporaneously, I met with an 

EEO Counselor, Vanessa Hall and provided many specifics, described below, of the 

discriminatory treatment by my supervisors of lower-level African American 

employees. 

E. When Ms. Lahrman and Mr. Htein became aware through the DOL EEO Office 

of my complaints and statements to that Office and, knowing of my complaints to 

them about the racial discrimination, they reassigned me because of those complaints 

to a nonmanagement and nonsupervisory position with significantly different and less 

responsible duties than I had as a manager and supervisor. 

F. I then filed a complaint with the Office of Special Counsel complaining that I 

had been retaliatorily reassigned by Lahrman and Htein because of my foregoing 

complaints to the EEO Office and to them to aid African American employees, 

including but not limited to, Mr. McDaniel [Attached to the IRA appeal on file with 

MSPB, supplemented by my attorney's statement to OSC, Attachment 41 In 

conjunction with my complaint. 

G. The OSC complaint related the specifics of the disclosures to the EEO Office and 
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to my supervisors concerning the discriminatory treatment of African-American 

employees, including but not limited to Mr. McDaniel. 

H. OSC closed out my complaint of whistleblowing with a notice of my right to 

seek redress from MSPB; 

I. Within 65 days of the OSC closeout letter, I filed the current IRA appeal. 

II. THE APPELLANT 

I am JohnS. Edwards, an employee of DOL, formerly GS-15 Deputy Director of the 

Office of Information Systems and Technology (OIST), Employment and Training 

Administration (ETA), Department of Labor (DOL), with direct supervisory responsibility 

for approximately 50 federal staff and 100 contractors. I joined DOL in 2013 following 

a successful career in the private sector. I've held many high-level managerial and 

supervisory positions for over 30 years. 

Ill. PROTECTED DISCLOSURES 

Until my reassignment, as deputy director OIST, all operational staff reported through 

me to Htein and Lahrman, and I reviewed all personnel actions in the office and all 

actions required my approval. 

Within months of arriving at DOL in 2013, I came to the belief that my supervisors, 

Lisa Lahrman, Acting Administrator and Administrative Officer, and Aung Htein, 

Director, OIST, were prejudiced against African-American employees, particularly in 

the areas of assignments, opportunities, and promotions. I considered how higher-level 

management treated subordinate African American employees Howze and Flagg, and 

how performance reviews were conducted for African American employees Palmer and 

Davidson. 

Over time, my concerns increased and I disclosed and protested what I perceived as 

discriminatory practices to my first and second level supervisors, Mr. Htein and Ms. 

Lahrman, beginning on September 1, 2015 and continuing through October 2015. 

In early October 2015, I contacted the EEO office through the counselor, Ms. Hall, and 

I filed an EEO complaint alleging racial discrimination against GIST's African-American 

staff in mid-October 2015. [Attachment 1 is the complaint submitted to the EEO 

counselor, styled "informal" of October 13, 2015, supplemented by my email pdf 

responses of October 13 to Ms. Hall in response to questions from the EEO Office, 

Attachment 2] 
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I also submitted the email, Attachment 2, to the EEO Office as a separate complaint 
of harassment under the Agency's Anti-Harassment Policy, which was rejected under 
that policy because my complaints of discriminatory treatment of African-American 
employees did not constitute harassment of me. [Attachment 3] 

Effective November 1, 2015, Ms. Lahrman reassigned me to a non-supervisory Special 
Assistant position with very few duties and when she did so, she referenced my EEO 
activities, as did Mr. Htein. 

In greater detail, I was the second-level supervisor, and for a time the third-level 
supervisor of Darry McDaniel, an excellent African-American employee well deserving 
of advancement. I often worked with him on a daily basis and knew well his work, 
his qualifications, and his contribution to our mission. 

In July 2015, following an open competition for a GS-14 Supervisory IT Specialist 
position (Job Announcement No. MS-15-ETA-OMAS-084), I complained to Mr. Htein 
and Ms. Lahrman about their refusal to allow the selection of Darryl McDaniel, an 
outstanding African-American OIST employee, even though Mr. McDaniel was already 
performing several aspects of the job, it was a critically important position, he scored 
highly for the position and was the only person on the certificate of eligibles, and the 
recommending and selecting officials strongly supported his candidacy. Other 
vacancies were being filled with the approval of Ms. Lahrman and Mr. Htein, but not 
for McDaniel. Mr. Htein and Ms. Lahrman refused even to consider a temporary 
promotion for Mr. McDaniel despite my representation that Mr. McDaniel was already 
performing work at a higher grade level. It was irrational that Ms. Lahrman would not 
agree to advance the career of so dedicated and deserving employee as Mr. McDaniel. 
During my discussion with them I made plain that I believed the reason Ms. Lahrman 
was not advancing McDaniel was because of his race. 

Mr. Htein and Ms. Lahrman were aware of my belief, statements, and complaints that 
Ms. Lahrman was improperly and discriminatorily blocking the advancement of Mr. 
McDaniel. On September 1, 2015, Mr. Htein came to my (Mr. Edwards') office and 
said I needed to "stop making noise" that Ms. Lahrman did not want to select Mr. 
McDaniel for the GS-14 Supervisory IT Specialist position because he is black. I told 
Mr. Htein that I refused because I believed it was due to Ms. Lahrman's racism, and 
that Mr. Htein should stand up for Mr. McDaniel. At one point during the conversation, 
Mr. Htein asked me to lie and to tell McDaniel that the Supervisory IT position did not 
need to be filled. I strongly disagreed with this notion and I refused to go along with 
Mr. Htein's suggestion. When I reiterated my belief that Ms. Lahrman's desire not to 
hire Mr. McDaniel was motivated by race, Mr. Htein said he did not care. Mr. Htein 
then told me that if I kept quiet and waited for a few months, there might be 
organizational changes that would result in some of them becoming members of the 
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Senior Executive Service. 

On September 17, 2015, I met with Ms. Lahrman for more than an hour to discuss my 

discrimination concerns, stating that I saw a pattern of discrimination against 

African-American employees. I also then told her that I felt I was being retaliated 

against by Mr. Htein by diminishing my responsibilities. I repeated to Ms. Lahrman 

many of the same things I told Mr. Htein on September 1, 2015, and I continued to 

make the case to promote Mr. McDaniel, who managed software for IT systems 

essential to management of $11 billion yearly in grants to states and local 

governments. 

Frustrated with the lack of response by anyone to my discrimination allegations, I 

contacted an EEO counselor and on approximately October 13, 2015, met to initiate 

the EEO complaint process, filing with the agency an informal EEO complaint asserting 

that Ms. Lahrman and Mr. Htein were discriminating against agency African American 

employees, including Mr. McDaniel, based on race. The informal complaint 

[Attachment 1] asserted that McDaniel was being discriminated against, it asserted 

systemic discrimination against African American agency employees, and it also 

asserted that my supervisory job duties were being removed by Mr. Htein because I 

complained to him and Ms. Lahrman about the discrimination against black employees 

and, more specifically, against Mr. McDaniel. The informal complaint [Attachment 1] 

cross-referenced a response filed by me with Vanessa Hall on October 13, 2015, and 

also submitted under the Agency Anti-Harassment Policy. [Attachment 2] The relief 

demanded included promotion of Mr. McDaniel, prevention of discrimination against 

other African American employees. Htein, Lahrman, and other executives would have 

quickly been alerted to the EEO complaint by the DOL EEO Office, since it involved 

their organization and their employee. 

I had met with Vanessa Hall, a DOL EEO counselor, on October 13, 2015, who told 

me that I had a duty to report systemic discrimination. After I described my 

employment, past and current to her, I described the discrimination I observed. More 

specifically: 

In the meeting on October 13, 2015 I explained alleged incidents to Vanessa 

Hall that from May 2014 onwards, Aung Htein and Lisa Lahrman did not provide 

the same quality of assignments and opportunities to the following 

African-American employees as those that were given to employees of other 

races: Dwayne Palmer, Florence Davidson, Thomas Flagg, Nat Brown, Kevin 

Jackson, and that in October or November 2014, Aung Htein and Lisa Lahrman 

asked me to place Marlene Howze, an African-American employee, on a 

performance improvement plan as soon as possible even though I, as her 

supervisor, strongly disagreed. I described in detail to Vanessa Hall how Aung 

Htein and Lisa Lahrman repeatedly asked me to come up with schemes to 
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evaluate Ms. Howze on factors other than her actual performance in order to 

facilitate their obsessive desire to remove her from DOL and end her federal 

employment. I also described how Aung Htein and Lisa Lahrman concocted a 

trumped up investigation into Marlene Howze's conduct and performance in the 

months preceding my appointment as Deputy Director in May 2014 through the 

summer of 2014, and how that investigation failed to create the outcome-to 

fire Ms. Howze-that they sought. During that time, Marlene Howze had been 

reporting directly to Aung Htein and they changed the reporting chain to me to 

shield Aung Htein and Lisa Lahrman's motives. 

In our meeting on October 13, 2015, I also explained to Vanessa Hall how in 

July 2015, Aung Htein and Lisa Lahrman refused to allow the temporary 

promotion of Darryl McDaniel, a highly-regarded African-American GS-13 OIST 

employee, to GS-14 Supervisory IT Specialist position in the Employment and 

Training Administration (Job Announcement No. MS-15-ETA-OMAS-084) even 

though Mr. McDaniel was performing many of the duties of the higher-graded 

position. I told her I had documentation to prove this, and I also described in our 

meeting how these actions came even though Mr. McDaniel was already 

performing all aspects of the job, and had been doing so for most of the 

previous year, and that it was a critically important position for grants systems 

modernization. Mr. McDaniel scored highly for the position from HR, and he was 

the only person on the certificate of eligibles that Htein and Lahrman denied. 

Also in our meeting on October 13,2015, I described to Vanessa Hall in detail 

how between July 2015 and the present, Ms. Lahrman has maintained DOL 

could not fill OIST vacancies, including the advertised Supervisory IT Specialist 

position for Mr. McDaniel (Job Announcement No. MS-15-ETA-OMAS-084), 

without having an agile reorganization plan in place and prior to bargaining with 

the union. I also described how Lisa Lahrman and Aung Htein nonetheless have 

filled several other OIST vacancies during this time period without either of 

those conditions being met. 

Finally, I described to Vanessa Hall how in September 2015, Aung Htein told 

Freddie Sconce, Director of IT Governance, to rate a subordinate employee, 

Antonian Liddell, an African-American employee, at a very low level, far below 

what Mr. Sconce felt he deserved, so that OIST could terminate Mr. Liddell 

before the end of his probationary period and that Mr. Sconce had told me that 

he felt Mr. Liddell was performing his job satisfactorily. 

I also used the internal DOL Anti-Harassment Policy to complain of what I perceived 

as the discrimination against African American employees. The complaint through that 

policy was by email of October 13, 2015 [Attachment 2], which also became part of 

my informal EEO complaint [Attachment 1 ]. The complaint under the Policy was 
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rej(~cted because I was not cornplaining of harassment of rne. [Attachment 3] My EE.O 
complaint [AttachrnBnt 'I J is pending in tho DOL EEO cornplnint process. 

IV. FU:'!'ALIATIOI\J 

Manaoement's retaliation arJainst rne bogar1 in mid··September 2015 W~H1n l\llr. Htein 
significantly chanrJr:ld my duties, rt?Jmovino key managHrinl functions such as 
decisioiHYiaking authority. But the retaliation against me mHnifested in to roe during an 
October 27, 20'15, meeting with 1\/ls. Lshrman and Byron Zuidema, Deputy Assistant 
Secretary, Employment and Tralnin~J Administration. Durinu the meeting, l\lls. Lahrman 
told rno that I was being reassignr21d, and she n1peatedly told me it was becam~e of rny 
EEO complaint. 

Ms, Lahrman followod throuoh, inforrning mt-!l on October 29, 2015, that I would bo 
reassi{~ned to a non.,suporvisory Speci<:1l Assistant pm~ition, effective November 1, 
2015. I havo few dutiE)s in this new rolo, b(~cause It is not a real position, and none 
that are remotely eomrmmrwrate with my twnior management and supmvisory 
experience and skilln. DOL posted my former 018T Deputy Director position 
immediately ·followin!J rny re.r.'!ssignment on USA Jobs on November 5, 20'15. 

V. COMPlAINT TO OSC 

li'iled cl Complaint of Pmhibited Personnel Practk:et'l (whistleblowinf,J rfJpriHfll) with the 
Office of Special Counsel, alle9ing that rnv rEwssiomnent to SpHcinl J\sBistant and 
DOL's decision to post my former OIST Deputy Din:wtor position, an'l retaliation for 
whlstleblowing and for engaging in protected activities, 5 U.S.C. 2302{b}(8) and 
(b){9). OSC olosf3d my whistleblowing retaliation complaint on NovembE3r 20, 2015, 
declining to seek com:wt!ve action on my behalf,, OSC sent rne an IRA right·to~fliH letter 
that day. 

Pursullnt to the Fodoral FaiHe Statements Act and under penalty of. perjury pursuant 
to 28 USC '1746, I declare tiH) foregoing to bo true to the best of my knowiHdgtJ, 
inforrnation, and belieL 
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U.S. Deprnrtment of Labor 
Office of thll Assistant Sec1etary for A<imlnlstmtion and Management 
Civil Canter 

Noto: Complete, sign, dale end return 1/l/S form lo trw National Coordinator of EEO Counselors, Civil Rights Center 
____ St7e additi0I_~es fi![ ad(jjJLonal/'![ormetiol_l_i!t:!2r.!l!!l in com Jlet/n lllis fonn 

'la. Name: John Edwards 2. Agency: ErA-

Position Title/Grade: SU!llillllaary.JJ fipec:lallst I (lSifi ___ _ 

·lb. Anonymity X I would like to remain anonymous ' 1 I do not care to remain anonymous 

3a. Homll Address: 3b. Oi~lco Address (if DOL flmployea): 

202 Madison Circle, Locust Grove, VA 22508 
200 Constitution Ave f411\1, Washington D.C. 

4a. Tlllephone (Including area code, llXtenslon): 4b. Email Address (GI~C may contact you via r~mall): 

5. Basea (check as appropriate and specify where a blanl< Is provided): 

Race: 

1} 

Orientation:• 
i: Parental 

Status:•• 

II 

r: National 

- - ' 1 Ganr;tlc lnforrttatlonl 
Services: 

..1 Disability: )("-Reprisal( Please apilcifYthe Plior-EEO activity and date): ----·-----

Complaint filed with Vanessa Hall- ASAM on Tuesday, October 13, 201.5@ 12:46 PM 

-----;;-Protected by Executive Order 13087, not by Federal stalula:-Claimaon this basb may raquest a final agency decision butT1ava no heartng or appeal rlghls wllh \he E.E.O.C. 

"Protectnd by Executive Ord~r 13152, not by Federal sta\uta. Claims on tills bfJS_Is may request a final agenc~_~cislon bu!" have no heming or appeal rights with tha E.E.O.C. 

6. Specify the actlon(s)lhat gave rlso to this t.omplalnt (use lhe second page If needed): 

Date($) Specj(/q acl/Q[J{§} 

On Tuesday, September 15, 2015 @2:38PM my supervisor Aung Htein took af11rmative steps in writing to remove my 

supervisory and job responsibilities and diminish my reputation atler l complained to him, Lisa Lahrman and Byron Zuidema about 

systemic discrimination of some AJl·ican Amcricun employees in the Deparl.mont of Labor, Employment and Training 

Administration, Offic1~ of Information Systems and Technology, specifically that GSJ 3 Danyl McDaniel- is being discriminat~;Jd 

against because he is being denied a merit promotion solely due l:o his race. Darryl applied fbr udvertised GS 14 position to perform 

the work he is already perl1mning at that level and when Danyl wns 11mnd to be the only eligible qualitled candidate and placed 

on the cert for the hiring offleial - Aung lite in, Lisa Lahrman and Byron Zuidema placed an indefinite delay on hiring Darryl lor 
the position illl!Jll!.J!Jll!l!_Qwed the hiring of other vacantnositions. in OJST despite strong recommendations from the hiring officials 

including Darryl's supervisor Thomas Flagg (also African Anu~rican), reviewing officer Peter Le, and John Edwards the Deputy 

Director orOJST who is Peter's supervisor. To date, there is no indication that Darryl will ever have tlte opportunity to fill the 

position. Afler the retaliation, Aung Htein has also taken other steps to impact two other African American employee's rights 

~vhkh arc described in my complaint that J filed ~:.'i!b. Van~1ssa Hall·· ASAM on Tuesday, October 13, 2015 @_12:4~~---

·r. Please spoclfy remedy( las) you believe will resolvl! your cemplaint: 

Promote Darryl McDaniel to the GS 14 position he was denied and demand a stop to the other injustices to A ll'ican Americans 

described in my compl11int filed with Vanessa Hall ASAM on Tus::<;_<!~'l'1__0ctober 13,2015 @J 12:46 PM. 

B. Person Initially contacted on this matter: 
X EEO Counselor 

9. Individual's Name: 10. Individual's Telephone Number 
and Email Address: 

;, Civil Rights Center staff member Vanea!UI Hall (202) 693-4064 : I;-JII.Vnq,,.,:-">t.c~l_1<!>l<l•kno~ 

---'---==:-'===---=":L:------------+-J_arr_t_e~JI:tld!':~~~n_ll_l ____ ------+-(_?0_2_) _fi9_3_-6_5_4_7 -----'--'-----'--"----=-:c'----

II yes, date(s) of othflf' flling(s): 11. Have you flied a complaint on this same ' I Administrative grievanco system? 
matter with: ' ! A union (specify name Fmd date 
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"' R,,;:;,:,:::~,~'-G;.: Ropo~'"""'''' Addo~~;----1 12o. R•;m"""""'' T•l•pho"' __ L -···· and Email Address: 

- Slgnatup,} .~IJ;I /f- ----- -----
{ ---"y',/"( -~ 

Date October 16, 20115 

CRC Use Only Date Received by CRC: . 1~'=-. .: 

N 

CRC-1, Revised 03/12 

U.S. Department of Labor 
Office of the Assistant Secretary for Administration and Management 
Civil 

When can you fila a fonnal complaint? 

When your EEO Counselor notifies you that your informal complaint cannot be resolved and provides you notice of your right to file a formal complaint, 
you have 15 calendar days from receiving that notice to complete, sign, and submit this form \o the Director, Civil Rights Center (CRC) or to the 
Secretary of Labor. Please note that the Secretary's office will forward the formal complaint to CRC, which may delay processing of your complaint. 

What happens next? 

Only allegations presented for EEO counseling will be considered for investigation at the formal stage. However, If you w/s/1 to amend your formal 
complaint during processing with allegations "like or related to" Issues you raised In your informal complaint, you must request an amendment by letter 
to the Director, Civil Rights Center. 

G. Continued. Us!!~ this space to continue #6 from the face of this form. 

§MQ.ific action($! 

CRC-·1, Revised 03/12 Complaint of Discrimination 
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U.S. Department of Labor 
Office of the Assistant SecretrHy for Administration a11d Management 

pefinitloms 

Race 

Color 

National Origin 

Religion 

Age 

Disability 

Sex 

Reprisal 

Genetic 
Information 

Genetic 
Services 

P1mtntal Status 

Sexual 
Orientation 

Canter 

individuals may file EEO complaints If they beliewl they have been subjected to discrimination because of their affiliation with the 
groups/statuses llstt~d below. 

Equal employment opportunity cannot be denied any person because of his/her racial group or perceived r;lclal group, his/her race
linked characteristics (e.g., hflir texture, color, facial features) or because of his/her marrlagt~ to or association with someone of a 
particular raC(1 or color. Title VII of the Civil Rights Aet ol1964 (Title VII) <ilso prohibits discrimination In compensation and other 
terms, conditions, and privileges of employment based on stereotypt;s and assumptions about abilities, traits or the performance of 
Individuals of certBin racial groups. 

Bacia I groups, for eJ<atnR'-1±; 

American Indian or 1\lasl<a Native: A person having origins in any of the original peoples of North, South, or Central America 
and who maintains tribal affiliation or community attachment. 
Asirm: A person having origins In any of the original peoples of the Far East, Southeast Asia, or the Indian subcontinent. For 
example: Cambodia; China; India; Japan; K.orea; Ma.laysla; Pakistan; tl1f> Philippine Islands; Thailand; and Vietnam. 
Black or African American: A p€1rson h!)Ving origins in any of the blacl< racial groups of Africa. 
Native Hawaiian or other Pacific Islander: A P•~rson having origins In any of the original peoples of Hawaii, Guam, Samoa, or 
other Pacific Islands. 
White: A person having origins In any of the original peoples of Europa, the Middle Eas.t or North Africa. 

One's skin color or complexion. For example: lloht-sklnned or llght·complaxion; dark-skinned or dark-complexion. 

An Individual's (or his or her ancestor's) plane of origin; or having the physical, cultuml, or linguistic characteristics of a national 
origin group. For example: Egyptian; Iroquois N~:~tlon; and Hispanic. (Hispanic, Latino, or Spanish origin refers to persons of Cuban, 
Mexican, Puerto Rican, South or Central American, or other Spani~h cultum or origin, regardless of race.) National origin 
discrimination means treating someone less favorably because he or she comes from a particular place, because of his or her 
ethnlcity or accent or because it i!> believed that he or she has a particular ethnic background. Natlonal origin discrimination also 
means treating someone less 1'avorably at work because of marriage or other ass11Ci<ltion with someone of a particular nationality. 
Examples of violations c<wered under Title \/II include employment decisions, harassment and actions regarding language, 
(especially accent discrimination) and English-only rules. 

An Individual's sincerely held ralloious practices and/or beliefs. Exsmple~1: Baptist; Catholic; Hindu; Jewish; and Muslim. Employers 
may not treat employees or applic<mls more or less favorably because of their religious beliefs or practices. Employers must 
reasonably accommodate employees' sincerely held religious practices unless doin!) so would impose an undue hardship on the 
employer. 

The Age Discrimination in Employment Act (ADE'A) protects both job applicantt~ and employees 40 years of age or older 
from employment discrimination based on age. 

An individual with a disability is a parson who has a physical or mental impairment that substantially limits one or more major life 
activities, has a record of such an Impairment or Is regarded as having such <tn Impairment An employer Is required to make a 
reason.able accommodation to the known disability of a qualifi!ld applicant or employee If It: would not Impose an "undue hardship" 
on th(~ operation of the employer's business. 

Title VII prohibits employment decisions on the basis of sex, which Includes stereotypes and assumptions about abllitieS1 I ralls, or 
the perfonnance of individuals. Title VII also prohibits sexual harassment, which includes practices ranging from direct requests for 
sexual favors to worl<place conditions that create a hostile environment for persons of either gender, including same sex 
harassment. Title Vii also prohibits discrimination on the basis of pregnancy, childbirth and related medical conditions. The Equal 
Pay Act of 1963 requires that men and women be given equal pay for equal work in the Mma establishment. The jobs need not be 
Identical, but they must be substantially tlqual. 

Civil rights laws prohibit reprisal for filing an EEO complaint, participating In the EEO process, opposing a discriminatory 
employment practice or requesting a reasonable accommodation basod on religion or disability. 

Information about an individual's genetic tests; inforrnalion about the genetic tests of an Individual's family members; or Information 
about the occurrence of a disease, medical eonditlon or disorder in family members of the individual. Information about an 
individual's current heallh status (Including information about sex, age, physical exams, and chemical, blood, or urine analyses) is 
not protected genetic infom1atlon unless it contains Information about nn lndlviduai'B genetic tests. 

Services, including genetic testing and counseling, provided to obtain, assess or lnl.arpret genetic infomlatlon for diagnostic or 
therapeutic purposes, or for genetic education. 

Status as a parent refers to the status of an Individual who, with reHpect to an individual who Is under the <1ge of 18 or who Is 1 B or 
older but is Incapable or self-care because of a physical or mental disability, Is a: biological parent; adoptive parent; foster parent; 
stepparent; custodian of a legal ward; in loco parenlls over such an Individual; or r~ctivc~ly seel<ing legal custody or adoption of such 
an individual. 

A parson's enduring ernollonal, romantic or sexual attrMtlon to another person without regard to the sex of that parson, I.e. 
homosexuality, hHtarosexuality or blsexuflllly. 

GRC-1, Revlst~d 03/12 Complaint of Discrimination 
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Informal Complaint/Counseling Initial Questions 

1. Please provide the agency for which you work or to which you applied. 
N/A 

2. Please provide the title, series, and grade level of your position or the position 
you applied. If you applied for a position, please include the Vacancy 
Announcement number. N/A 

3. What is the adverse action or conduct about which you are complaining? 
Reprisal 

The following questions are answered in the complaint and the form. 

4. When did this action or conduct occur? Please provide the dates for all the 
occurrences you referenced in Question #3. 
Tuesday, September 15, 2015@ 2:38 PM 

5. Who is/are the responsible supervisor(s) or manager(s) involved in your 
complaint? If more than one supervisor or manager is involved, please indicate 
in what way(s) each was involved. Aung Htein 

6. What was the harm you suffered as a result of the action(s) you described in 
Question #3? Aung Htein took affirmative steps in writing to remove my supervisory 
and job responsibilities and diminish my reputation after I complained to him, Lisa 
Lahrman and Byron Zuidema about systemic discrimination of some African 
American employees in the Department of Labor, Employment and Training 
Administration, Office of Information Systems and Technology. 

7. On what protected basis(es) are you alleging discrimination (e.g. race, color, age, 
etc.)? Please include how you identify with each basis(es) against which you are 
alleging you have been discriminated (for age, your date of birth; for other bases, 
please look to the last page of the Informal complaint form for explanation). 

That GS 13 - Darryl McDaniel - is being discriminated against because he is 
being denied a merit promotion solely due to his race. Darryl applied for 
advertised GS14 position to perform the work he is already performing at that 
level - and when Darryl was found to be the only eligible qualified candidate 
and placed on the cert for the hiring official - Aung Htein, Lisa Lahrman and 
Byron Zuidema placed an indefinite delay on hiring Darryl for the position but 
have allowed the hiring of other vacant positions in OIST despite strong 
recommendations from the hiring officials including Darryl's supervisor Thomas 
Flagg (also African American), reviewing officer Peter Le, and John Edwards the 
Deputy Director of OIST who is Peter's supervisor. To date, there is no indication 
that Darryl will ever have the opportunity to fill the position. After the retaliation, 
Aung Htein has also taken other steps to impact two other African American 
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employee's rights which are described in my complaint that I filed with Vanessa 
Hall - ASAM on Tuesday, October 13, 2015 @ 12:46 PM. 

8. Why do you believe you were discriminated against on the basis(es) you allege? 

Retaliation for not tolerating any discrimination. Also, based on the arduous process I 
have had to endure to file this complaint I can only assume that most people give up 
or don't file and Aung, Lisa and Byron know that. 

9. Please state how, by taking the actions described in Question #3, the responsible 
supervisor(s) or manager(s) discriminated against you on the basis(es) you 
selected in Question #7. 

10. What remedies are you seeking as a result of the filing of your informal 
complaint? If you are requesting to resolve your complaint through Alternative 
Dispute Resolution you must provide a listing of what actions would resolve your 
complaint. 

Promote Darryl McDaniel to the GS14 position he was denied and demand a stop to the 
other injustices to African Americans described in my complaint filed with Vanessa Hall -
ASAM on Tuesday, October 13, 2015 @ 12:46 PM. 
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U.S. Department of Labor Office of the Assistant Secretary 

November 17, 2015 

for Administration and Management 
Washington, D.C. 20210 

MEMORANDUM FOR JOHN S. EDWARDS 
Special Assistant 

FROM: 

SUBJECT: 

Office oflnformation Systems and Technology 
Employment and Training Administration 
Washington, DC 

BETTY A. LOPEZ~ 
Equal Employment Opportunity 
Program Manager 

Allegation ofHarassing Conduct 

This memo concerns your email message, dated and received in this office on October 13, 2015, 
in which you alleged systemic discrimination by management officials Aung Htein, Lisa 
Lahrman, and Byron Zuidema against African-American employees. Specifically, you alleged 
the following: 

• Aung Htein, Lisa Lahrman, and Byron Zuidema have engaged in and condoned racial 
discrimination to deny opportunities for career advancement against many African
American employees in the Department of Labor, Employment and Training 
Administration, Office of Information Systems and Technology. 

• An African-American employee applied for a promotion and was placed on the certificate 
of eligibles for the hiring official. Aung Htein, Lisa Lahrman, and Byron Zuidema 
placed an indefinite delay on hiring the employee. There is no indication that the 
employee will ever have the opportunity to fill the position. 

• An African-American employee is actively being targeted by Aung Htein, who he 
believes is planning to not extend his employment beyond his probationary period, 
despite the fact that he is performing in a highly successful manner. 

• Your duties were removed, allegedly in retaliation, after you complained to your upper
management chain of your notice of intent to leave ETA/OIST; and a follow-up e-mail 
you received from management responding to your notice, which addressed how they 
will handle your workload prior to your departure. You believe this contingency plan to 
be retaliatory. 

The DOL Policy and Procedures for Preventing and Eliminating Harassing Conduct in the 
Workplace, DLMS-4, Chapter 700 ("The Policy") is intended to assure that DOL is taking all 
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necessary steps to prevent sexual harassment and other forms ofharassing conduct in the 
workplace, and to correct harassing conduct that does occur before it becomes severe or 
pervasive. The Policy defines harassing conduct as any unwelcome verbal or physical conduct 
based on an employee's race, sex, color, religion, national origin, age, disability, parental status, 
genetic information, or sexual orientation, when the conduct either 1) can reasonably be 
considered to adversely affect the work environment; or 2) results in an employment decision 
affecting the employee and is based upon the employee's acceptance or rejection of such 
conduct. Chapter 703 of the Policy states in pertinent part that, "The Department has 
determined that the most effective way to limit harassing conduct is to treat it as misconduct, 
even if it does not rise to the level of harassment actionable under Title VII of the Civil Rights 
Act of 1964, as amended. A hostile environment claim under Title VII usually requires showing 
a pattern of offensive conduct. The Department will not wait for such a pattern to emerge. 
Rather, the Department will act before the harassing conduct is so pervasive and offensive as to 
constitute a hostile environment. In the usual case, a single utterance of an ethnic, sexual, or 
racial epithet that offends an employee would not be severe enough to constitute unlawfitl 
harassment in violation of Title VII; however, it is the Department's view that such conduct is 
inappropriate and must be stopped. " 

We carefully reviewed your allegations and determined that they will not be accepted for 
investigation by this office under the Department's Harassing Conduct Policy for the following 
reasons: 

1. Protected Category-You have failed to cite to your protected class (race, sex, color, 
religion, national origin, age, disability, parental status, genetic information, or sexual 
orientation) as the pretext for the alleged incidents of harassment. More importantly, you 
have not explained how the alleged incidents have adversely impacted you based on your 
protected status. 

2. Alleged Incidents-You alleged a systemic pattern and practice of discrimination. For 
example, you alleged that ETA management officials are not hiring, promoting or 
retaining qualified African Americans. But, you have provided no evidence to support 
your claim or the names of employees adversely affected by this systemic pattern of 
discrimination or disparate treatment. Therefore, you failed to establish "any unwelcome 
verbal or physical conduct ... [that] can reasonably be considered to adversely affect the 
work environment. 

3. Retaliation- You alleged your duties were removed in retaliation after you complained 
to management about employees being treated unfairly and notified them of your intent 
to work someplace else. Under the HCI Policy, "An employee may file a complaint 
alleging harassment on the basis of reprisal or retaliation when the acts of reprisal are 
directly related to an employee's participation in the Harassing Conduct Policy process. 
When an employee experiences reprisal or retaliation as a result of participation in 
Federal Equal Employment Opportunity (EEO) or a union grievance process, s/he may 
pursue his or her reprisal complaint under the respective complaint process already 
initiated. " According to an email, dated September 3, 2015 from you to management, 
you announced your decision to leave your position for another position in ETA or 
another federal agency, or possibly for retirement. You asked that management provide 

2 
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input which would dictate the timing of your departure. ETA responded with its 
contingency plan in preparation for your departure. This meeting preceded the filing of 
your harassing conduct complaint on October 13, 2015. In addition, ETA's actions in 
responding to your request to be moved to another position are not considered retaliatory 
under the harassment policy. 

On October 13, 2015, Vanessa Hall of my staff sent you an e-mail which provided you with 
information regarding your right to file an EEO complaint, time limitations and contact 
information for the Civil Rights Center (CRC). I understand that you have since filed a 
complaint with CRC. I have also become aware that your request for reassignment was granted 
by ETA on October 29, 2015 and that you are no longer in the environment which you opposed. 

If you are experiencing difficulty in managing the stress and tribulations ofthe workplace, you 
may consider the services offered by the Employee Assistance Program (EAP). The program 
allows employees to speak with a professional who can guide them and provide appropriate 
assistance to resolve issues which may be affecting performance in the workplace. EAP services 
are free and confidential, and the information will only be released with written permission of the 
employee, except as required by law. Supervisors are encouraged to adjust work schedules, if 
needed, to allow employees to attend these counseling sessions. You may visit the EAP website 
at www.FOH4you.com, or call them at 1-800-222-0364 for more information. 

If you have any questions regarding this determination, please contact Vanessa Hall of my staff 
on (202) 693-4054. 

2 
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Broida and Associate 
Attorneys 

Peter Broida 
Darshan Sheth (admitted MD & DC only) 

Mr. James Booker 
Complaints Examiner 
U.S. Office of Special Counsel 
Complaints Examining Unit 
1730 M St., N.W. 
Suite 201 
Washington, D.C. 20036 

Re: John Edwards, MA-16-0528 

Dear Mr. Booker: 

November 12, 2015 

1840 Wilson Blvd., Suite 203 
Arlington, VA 2220 I . 
Tel. (703) 841-1112 
Fax (703) 841-1006 
peterbroida@broidalaw.com 
dsheth@broidalaw .com 

We represent John Edwards in his reprisal case against the U.S. Department of Labor 
(DOL). We understand that you are assigned to review this matter. We write now to 
request that the U.S. Office of Special Counsel (OSC) immediately seek a stay of Mr. 
Edwards' recent reassignment from Deputy Director, Office of Information Security 
and Technology (OIST), to non-supervisory Special Assistant, and of DOL's 
recruitment action to fill Mr. Edwards' former position. The stay may be obtained 
through an informal arrangement with DOL or through a formal stay petition filed with 
the U.S. Merit Systems Protection Board (MSPB ). 

There are strong factors compelling OSC action in this case. DOL reassigned Mr. 
Edwards shortly after he initiated an EEO complaint alleging systemic discrimination 
against African-Americans in his office (Mr. Edwards is Caucasian). Unlike most 
whistleblower retaliation cases, here we have a statement by a high-level executive 
directly linking Mr. Edwards' reassignment to his protected activities. Based on this 
statement alone, there are reasonable grounds to believe that a prohibited personnel 
practice occurred, which is the legal standard required by the MSPB to grant a stay 
petition. 

Mr. Edwards joined DOL in 2014 following a successful career in the private sector. 
He has held high-level managerial and supervisory positions for over 30 years. Within 
months of arriving at DOL, Mr. Edwards sensed that his supervisors, Lisa Lahrman, 
Acting Administrator and Administrative Officer, and Aung Htein, Director, OIST, were 
prejudiced against African-American employees, particularly in the areas of 
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assignments, opportunities, and promotions. 

Although Mr. Edwards observed several instances of racial discrimination against 
African-Americans, there is one example that he found particularly troubling. 
Following an open competition for a GS-14 Supervisory IT Specialist position, Mr. 
Htein and Ms. Lahrman refused to allow the selection of Darryl McDaniel, an 
outstanding African-American employee, even though Mr. McDaniel was already 
performing several aspects of the job, it was a critically important position, he scored 
highly for the position and was the only person on the certificate of eligibles, and the 
recommending and selecting officials strongly supported his candidacy. Mr. Edwards 
found it incomprehensible that upper management would not promote such a 
dedicated and deserving employee as Mr. McDaniel. 

Frustrated and convinced that Ms. Lahrman and Mr. Htein discriminated against Mr. 
McDaniel and other African-American employees, Mr. Edwards contacted an EEO 
counselor in mid-October 2015. 

The retaliation against Mr. Edwards manifested in force at an October 27, 2015, 
meeting with Ms. Lahrman and Byron Zuidema, Deputy Assistant Secretary, 
Employment and Training Administration. Remarkably, Ms. Lahrman repeatedly 
stated at the meeting that she reassigned Mr. Edwards because of his EEO 
complaint. Although Mr. Edwards protested that her actions constitute retaliation, Ms. 
Lahrman was unmoved. Mr. Edwards noticed that Mr. Zuidema seemed very 
uncomfortable with what Ms. Lahrman was saying but he did not stop her. After the 
meeting, Mr. Zuidema asked Ms. Lahrman to stay, possibly to discuss her comments. 
He also tried to distance himself from Ms. Lahrman, later sending Mr. Edwards an 
email emphasizing that he was not previously aware of Mr. Edwards' EEO allegations 
and that he typically is not made aware of such activity until a formal complaint is 
filed. Notably, Mr. Zuidema copied a DOL attorney on his email to Mr. Edwards. 

DOL recently posted Mr. Edwards' former OIST Deputy Director position on USA 
Jobs. He is concerned that it will be very difficult for him to resume that role once it 
is filled with someone else. He is also devastated by the loss of his staff, his budget, 
his supervisory and decision-making authority, and his stature within the organization. 

The law grants OSC the authority to seek stays of personnel actions from the MSPB. 
OSC's internal stay policy provides guidance as to how that authority will be 
exercised. Based on Ms. Lahrman's statement alone, OSC has reasonable grounds 
to believe that a prohibited personnel practice occurred, which meets the legal 
standard required by the MSPB to grant a stay petition. And while non-geographic 
reassignments and the subsequent recruitment for the previous position are not listed 
as examples of immediate and substantial harm under OSC's stay policy, there is a 
very strong possibility that is exactly what will happen to Mr. Edwards without 
immediate intervention. 

2 
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Additionally, the provision that OSC generally cites to defer EEO allegations, 5 CFR 
1810.1, does not preclude it from acting here. The regulation is premised on avoiding 
the duplication of processes. Yet there can be no duplication in this circumstance 
because OSC has exclusive authority to seek stays of personnel actions in retaliation 
cases. No such option is available under EEO processes. As a result, if OSC cites 
its general EEO deferral policy as a basis not to act in a case where there are clearly 
reasonable grounds to believe a prohibited personnel practice occurred, it effectively 
abdicates part of its statutory responsibilities. 

We are confident that once you review the facts in this matter, you will concur that this 
is an urgent circumstance warranting OSC's intervention. To protect Mr. Edwards' 
reputation, career, earning potential, and health- and to send a strong message that 
OSC will not stand for what appears to be blatant retaliation -we implore OSC to 
immediately stay his reassignment, allowing him to resume as OIST Deputy Director, 
and to place a hold on DOL's recruitment for the position while his retaliation 
allegations are investigated. 

We stand ready to provide any assistance OSC may need. 

Sincerely, 

c~z;;o·(t>,;l./~-· 

Darshan A. Sheth 

3 
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JOHN S. EDWARDS 
JURISDICTIONAL DISCUSSION 

Page 1 of 5 

Mr. Edwards disclosed to managers Htein and Lahrman, and through the 

government-wide EEO complaint system and through the DOL-specific Anti

Harassment Policy (attached), systemic discrimination by Htein and Lahrman 

against African American employees as well as against specific employees, with 

assertions in considerable and specific detail. Edwards suffered reprisal by Htein 

and Lahrman, through reassignment, as a result of the disclosures. Edwards 

reported the specifics of the disclosures and reprisal to OSC and filed his MSPB 

appeal timely following the OSC closeout. 

The complaints to management by Mr. Edwards constituted disclosures of 

abuse of authority protected under 5 USC 2302(b)(8). Kinan v. Dept. of 

Defense, 87 MSPR 561 n.2 (2001); see McDonnell v. Dept. of Agric., 108 

MSPR 443, 445-46, 449 (2008) (protected disclosure included the appellant's 

complaint to her supervisor that he hired only Hispanics with whom he was 

friendly and created a hostile environment for the others); Armstrong v. Dept. 

of Justice, 107 MSPR 375, 383-84 , 17, 2007 MSPB 280 (2007) (a 

disclosure during an agency internal investigation that none of the 

African-American employees of the office were given the opportunity to serve 

as a coordinator for certain audits was a protected disclosure of a violation of 

law, rule, or regulation or of an abuse of authority); see also Pasley v. Dept. of 

Treasury, 109 MSPR 105, 113-15 , , 16-20, 2008 MSPB 122 (2008) (report 

that a supervisor abused his authority by favorable work assignments for the 

appellant's female peer, an employee with whom the supervisor appeared to 

have a close personal or romantic relationship); ct. Ormond v. Dept. of Justice, 

118 MSPR 337, 342 , 1 0, 2012 MSPB 88 (20 12) (report of illegal hiring 

preference); Schaefferv. Dept. of Navy, 86 M.S.P.R. 606,614 ,, 9-10 (2000) 

(finding that the appellant made a nonfrivolous allegation that he disclosed a 

violation of law and an abuse of authority regarding personnel selections during 

a restructuring being made without regard to merit); Thomas v. Dept. of 

Treasury, 77 MSPR 224, 234-35 ( 1998) (abuse of authority included an 

allegation within the agency that the agency improperly discriminated against 

a classification of employees by refusing to consider them for appointments to 
a job series). 

The reports by Mr. Edwards to management and to the EEO office were also 
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protected under the "lawful assistance" and other provisions of 5 USC 

2302(b)(9). 

Under 5 USC 1221: 

(a) Subject to the prov1s1ons of subsection (b) of this section and 

subsection 1214(a)(3), an employee, former employee, or applicant for 

employment may, with respect to any personnel action taken, or 

proposed to be taken, against such employee, former employee, or 

applicant for employment, as a result of a prohibited personnel practice 

described in section 2302(b)(8) or section 2302(b)(9)(A)(i), (B), (C), or 

(0), seek corrective action from the Merit Systems Protection Board. 

Pursuant to 5 USC 2302(b), it is unlawful for agency personnel to: 

(9) take or fail to take, or threaten to take or fail to take, any personnel 

action against any employee or applicant for employment because of~ 

(A) the exercise of any appeal, complaint, or grievance right 

granted by any law, rule, or regulation-

(i) with regard to remedying a violation of paragraph (8); or 

(ii) other than with regard to remedying a violation of 

paragraph (8); 

(B) testifying for or otherwise lawfully assisting any individual in 

the exercise of any right referred to in subparagraph (A)(i) or (ii); 

By filing a complaint (EEO) under EEOC government-wide regulations and 

testifying for or lawfully assisting an individual or individuals in remedying 

discrimination, Mr. Edwards's disclosure to the EEO office was a covered 

disclosure and protected through an IRA appeal. 

The "lawful assistance" provision of the 1989 WPA has received little 

commentary from the Board. However, it broadly mirrors the Title VII 

participation clause, 42 U. S. C. §2000e-3(a), which makes it unlawful 

"for an employer to discriminate against any ... employe[ e)" who ( 1) 
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"has opposed any practice made an unlawful employment practice by this 
subchapter"(opposition clause), or (2) "has made a charge, testified, 
assisted, or participated in any manner in an investigation, proceeding, or 
hearing under this subchapter" (participation clause). 

In the federal sector, protection of the participation clause does not depend on 
the validity of the EEO complaint. According to the EEOC Compliance Manual, 
8-II(C) 

C. PROTECTED ACTIVITY: PARTICIPATION 

1. Definition 

The anti-retaliation provisions make it unlawful to discriminate against 
any individual because s/he has made a charge, testified, assisted, or 
participated in any manner in an investigation, proceeding, hearing, or 
litigation under Title VII, the ADEA, the EPA, or the ADA. This protection 
applies to individuals challenging employment discrimination under the 
statutes enforced by EEOC in EEOC proceedings, in state administrative 
or court proceedings, as well as in federal court proceedings, and to 
individuals who testify or otherwise participate in such proceedings. 
Protection under the participation clause extends to those who file 
untimely charges. In the federal sector, once a federal employee initiates 
contact with an EEO counselor, (s)he is engaging in "participation." 

2. Participation Is Protected Regardless of Whether the 
Allegations in the Original Charge Were Valid or Reasonable 

The anti-discrimination statutes do not limit or condition in any way the 
protection against retaliation for participating in the charge process. 
While the opposition clause applies only to those who protest practices 
that they reasonably and in good faith believe are unlawful, the 
participation clause applies to all individuals who participate in the 
statutory complaint process. Thus, courts have consistently held that a 
respondent is liable for retaliating against an individual for filing an EEOC 
charge regardless of the validity or reasonableness of the charge. To 
permit an employer to retaliate against a charging party based on its 
unilateral determination that the charge was unreasonable or otherwise 
unjustified would chill the rights of all individuals protected by the 
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anti-discrimination statutes. 

[footnotes omitted] 

Mr. Edwards initiated an EEO complaint based on systemic discrimination, 

discrimination against one or more of his subordinates, and reprisal against 

himself. Whether the EEO complaint was valid or not on the merits, it was 

protected under EEO law and therefore constituted his act in "lawfully 

assisting" any individual under 5 USC 2302(b)(9). See Carney v. VA, 121 

MSPR 446, 450-51 (2014) (lawful assistance includes (but is not limited to) 

grievance representation); Matter of Frazier, 1 MSPR 163, 192-93 ( 1979) 

(adopting broad Title VII protections; guarantee against reprisal extended to 

persons who invoke the aid of a remedial administrative process); ct. Alarid v. 

Dept. of Army, 2015 MSPB 50 (2015) (n.5: "Differing from section 

2302(b)(9)(A)(i), which bars reprisal for an appellant's personal exercise of any 

appeal, complaint, or grievance right granted by law, rule, or regulation 

concerning an alleged violation of section 2302(b)(8), section 2302(b)(9)(8) 

bars reprisal for assisting another individual in the exercise of any appeal, 

complaint, or grievance right granted by law, rule, or regulation, and such a 

proceeding need not concern remedying a violation of whistleblower reprisal 

under section 2302(b)(8). See Carney, 121 M.S.P.R. 446, ~ 6 n.3."). 

Management-particularly Mr. Htein and Ms. Lahrman-were aware of Mr. 

Edwards' protected disclosures when Ms. Lahrman reassigned Mr. Edwards to 

a Special Assistant position. Both were also aware of Mr. Edwards' EEO 

activities. At an October 27, 2015, meeting, also attended by the Deputy 

Assistant Secretary for ETA, Ms. Lahrman repeatedly cited Mr. Edwards' EEO 

complaint as the reason for his reassignment. 

So too, Edwards complained to Larhman and Htein directly, and through the 

Agency's regulatory anti-harassment policy, DLMS-4, attached, concerning their 

discriminatory practices, with specific and detailed reference to one or more 

subordinate employees. Those protests constituted a "grievance" under 5 USC 

71 03(a)(9), defining grievance as any complaint by any employee concerning 

any claimed violation "of any law" "affecting conditions of employment," of 

which one comprises the right to be free of a discriminatory workplace. 

Whether the grievances or complaints were meritorious is immaterial for a 

reprisal analysis since 2302(b)(9) (unlike 2302(b)(8))) does not impose a 

"reasonably believes" standard. 
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DOL's decision to reassign Mr. Edwards to a Special Assistant position, 
effective on November 1, 2015, is a covered personnel action under 5 U.S.C. 
2302(a)(2)(A)(iv), involving any "complaint" or "grievance right" granted by any 
law rule or regulation. 

Mr. Edwards' protected disclosures and activities were a contributing factor in 
the reassignment decision based on management's knowledge of Mr. Edwards' 
disclosures and EEO complaint and the reassignment decision, and the short 
temporal proximity between the events-no more than two months. 

VI. EXHAUSTION OF REMEDIES AT THE OFFICE OF SPECIAL COUNSEL 

Mr. Edwards filed a Complaint of Prohibited Personnel Practice with the Office 
of Special Counsel, alleging that his reassignment to Special Assistant and 
DOL's decision to post his former OIST Deputy Director position, is retaliation 
for whistleblowing and for engaging in protected activities, 5 U.S.C. 2302(b)(8) 
and (b)(9). OSC closed Mr. Edwards' retaliation complaint on November 20, 
2015, declining to seek corrective action on his behalf. It sent Mr. Edwards an 
IRA right-to-file letter that day. 

I 

VII. RELIEF REQUESTED 

Mr. Edwards is requesting reassignment back to his Deputy Director position, 
consequential and compensatory damages, counsel fees, referral to OSC for 
disciplinary action against responsible management officials, and a nationwide 
DOL email violation posting. 

VIII. REPLY TO AGENCY SUBMISSION 

Appellant requests the right to reply to the Agency's jurisdictional submission 
as a matter of administrative due process, and Appellant requests the 
opportunity to supplement this jurisdictional submission upon completion of 
discovery and review of the Agency file. 
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1/3/2016 U.S. Department of Labor-- Civil Rights Center: DLMS 4 

Un·ited States Department of Labor 
Civil Rights Center 
U. S. DEPARTMENT OF LABOR MANUAL SERIES 

DLMS 4- PERSONNEL MANAGEMENT DATE: October 27, 2003 

I DEPARTMENTAL- IIOASAM_L II MANUAL TRANSMITTAL -

Chapter Reference: Chapter 700 - Policy & Procedures for Preventing & Eliminating Harassing Conduct in 
the Workplace 

Nature of Revisions: The directive is a new Departmental policy. It was previously approved and signed by 
the Secretary on April10, 2003. This policy has been reformatted and renamed DLMS 4- Chapter 700 to 
comply with all other Departmental Directives. 

Approval for Issuance and Distribution: 

PATRICK PIZZELLA 
Assistant Secretary for Administration and Management 

Paragraph Contents 

700 Policy & Procedures for Preventing & Eliminating Harassing Conduct in the 
Workplace 

701 Purpose 
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701 Purpose. This Policy is intended to assure that the Department of Labor is taking all necessary steps to 
prevent sexual harassment and other forms of harassing conduct in the workplace, and to correct harassing 
conduct that does occur before it becomes severe or pervasive. It updates the Department of Labor's long
standing policy on harassment in light of the Supreme Court's decisions in Faragher v. Boca Raton, 524 U.S. 775 
(1998), and Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 (1998). 

702 The Definition of Harassing Conduct. For the purposes of this Policy, harassing conduct is defined as 
any unwelcome verbal or physical conduct based on any characteristic protected by law when: 

A. The behavior can reasonably be considered to adversely affect the work environment; or 

B. An employment decision affecting the employee is based upon the employee's acceptance or rejection of 
such conduct. 

703 Policy Against Harassing Conduct. 

The Department of Labor does not permit harassing conduct by anyone in the workplace. It is the policy of the 
Department to maintain a work environment free from the harassing conduct described above. 

The Department has determined that the most effective way to limit harassing conduct is to treat it as 
misconduct, even if it does not rise to the level of harassment actionable under Title VII of the Civil Rights Act of 
1964, as amended. A hostile environment claim under Title VII usually requires showing a pattern of offensive 
conduct. The Department will not wait for such a pattern to emerge. Rather, the Department will act before the 
harassing conduct is so pervasive and offensive as to constitute a hostile environment. In the usual case, a single 
utterance of an ethnic, sexual, or racial epithet that offends an employee would not be severe enough to 
constitute unlawful harassment in violation of Title VII; however, it is the Department's view that such conduct is 
inappropriate and must be stopped. 

The Department will not tolerate retaliation against any employee for making a good- faith report of harassing 
conduct under this or any other policy or procedure, or for assisting in any inquiry about such a report. 
Complaints of such retaliation shall be handled pursuant to the procedures in this Policy. 

This Policy supercedes any and all other previous policies on harassment at the Department of Labor. This Policy 
isseparate and apartfrom any collective bargaining agreement or statutory complaint process covering 
harassment. 

704 Procedures and Responsibilities. 

A. Procedures Applicable to All Department of Labor Employees 
1. Each Department of Labor employee shall be responsible for: 

a. Acting professionally and refraining from harassing conduct; 

b. Becoming familiar with the provisions of this Policy, complying with all requirements of the 
Policy, and cooperating with any inquiry under this Policy; and 

c. Promptly reporting, pursuant to procedures set forth in section 705, any incident of 
harassing conduct that he or she experiences before it becomes a pattern of misconduct so 
pervasive and offensive as to constitute a hostile environment. The Department cannot 
correct harassing conduct if the conduct is not known. When an employee unreasonably 
fails to take advantage of this procedure and does not promptly report an incident of 
harassing conduct as set forth herein, the Department reserves the right to raise this failure 
to report as a defense against a suit for harassment, in accordance with Faragher and 
Ellert h. 
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B. Responsibilities of Supervisors and Managers 
1. All supervisors and managers shall be responsible for: 

a. Acting promptly and appropriately to prevent harassment in the workplace, and retaliation 
against those who complain of harassment; 

b. Reporting, pursuant to procedures set forth in section 705, any incident of harassing 
conduct that they witness or is otherwise brought to their attention; 

c. Receiving and handling allegations of harassing conduct promptly and appropriately, 
utilizing the procedures set forth in section 706 below; 

d. In consultation with the EEO Manager, providing interim relief to alleged victims of 
harassment pending the outcome of the investigation to ensure that further misconduct 
does not occur; and 

e. Using the procedures set forth below, in consultation with the EEO Manager, taking 
prompt and appropriate corrective and disciplinary action, up to and including removal, 
against personnel who have engaged in harassing conduct or who have not carried out 
their responsibilities under this Policy. 

C. Responsibilities of the Office of the Assistant Secretary for Administration and Management 
(OASAM) 

1. The Director, Civil Rights Center, shall be responsible for: 
a. Disseminating the policy statement annually to all employees. Distributing this procedures 

document to all Departmental offices and posting it on the DOL website; 

b. Ensuring that employees are informed of this Policy and the procedures to follow in 
connection with reporting harassing conduct; 

c. Providing technical assistance and support, to assure compliance with this Policy and 
providing other assistance as requested by EEO Managers and Regional Administrators of 
the Office of the Assistant Secretary for Administration and Management (OASAM); 

d. Training CRC investigators on inquiring into complex allegations of harassing conduct; 

e. Ensuring that the identities of the agency EEO Managers and the OASAM Regional 
Administrators will be prominently displayed in the Department and listed on the LaborNet; 
and 

f. Advising regional employees, by and through the Regional Civil Rights Officers, on this 
Policy. 

2. The Regional Administrators shall be responsible for: 
a. Receiving allegations of harassment under this Policy and promptly notifying the EEO 

Manager of the agency in which the alleged harasser is employed of the allegation; and 

b. Providing further assistance as requested by an agency EEO Manager. 

3. The Human Resources Center shall be responsible for: 
a. Providing advice to managers and supervisors on taking disciplinary actions for conduct 

that violates this Policy, as consulted. 

D. Responsibilities of Agency EEO Managers 
1. The EEO Manager in each Department of Labor agency shall be responsible for: 
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a. Advising national office employees in his or her agency on this Policy; 

b. Receiving allegations of harassing conduct; 

c. Conducting or overseeing fair and impartial inquiries into allegations of harassing conduct. 
The EEO Manager will have the authority to decide who will conduct an inquiry into an 
allegation of harassment, provided that the person conducting the inquiry has had 
appropriate training in investigating allegations of workplace misconduct. In complex or 
difficult cases, the EEO Manager will draw upon the expertise of the Civil Rights Center as 
he or she deems appropriate; 

d. Advising supervisors and managers on the provision of interim relief to the alleged victims 
of harassing conduct pending the outcome of the investigation to ensure further 
misconduct does not occur; and 

e. Advising the Agency Head or other persons who need to know of allegations of harassment 
and the resolution of those allegations under this Policy. 

E. Responsibilities of the Office of the Solicitor and Counsel to the Inspector General. The Office 
of the Solicitor shall be responsible for providing legal advice to management concerning the 
implementation and interpretation of this Policy. If an Office of the Inspector General (OIG) employee is 
involved in the allegation, legal counsel to the OIG will, after consultation with SOL, provide legal advice 
to OIG management. 

F. Responsibilities of Agency Heads 
1. Each Department of Labor Agency Head shall be responsible for: 

a. Taking appropriate action to enforce this Policy; and 

b. Working closely with the EEO Manager to ensure that this Policy is properly implemented. 

705 Reporting Harassment. The procedures for reporting incidents of harassing conduct are as follows: 

A. Any person who believes that he or she has been the subject of an incident of harassing conduct in 
violation of this Policy should report this matter: to anyone in the complainant's supervisory chain; or to 
his or her Agency EEO Manager in the National Office; or for regional employees, to the Regional 
Administrator, OASAM. 

B. All information will be maintained on a confidential basis to the greatest extent possible. The 
maintenance of records and any disclosures of information from these records shall be in complete 
compliance with the Privacy Act, 5 U.S.C. 552a. Such information, however, may have to be disclosed to 
defend the Department in any litigation to which the information may be relevant and necessary. 
Further, information may need to be disclosed to those officials and employees within the Department 
with a need to know in order to carry out the purpose and intent of this Policy. 

706 Inquiries into Allegations of Harassing Conduct. 

A. A supervisor or manager who receives an allegation or witnesses harassing conduct shall immediately: 
1. Inform the EEO Manager and seek guidance as to further actions; 

2. In consultation with the EEO Manager, take action to stop any harassing conduct and prevent 
further harassment while the allegations are being investigated, including granting of appropriate 
interim relief to the alleged victim of harassing conduct; and 

3. In consultation with the EEO Manager, document the allegation received and his or her efforts to 
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address it. 

B. If the OASAM Regional Administrator receives an allegation of harassing conduct, he or she shall 
promptly notify the EEO Manager of the agency of the person accused of misconduct and provide 
further assistance as requested by the EEO Manager. 

C. When the EEO Manager receives an allegation of harassing conduct, either directly by the complainant or 
through a supervisor, manager or other sources, he or she shall: Ensure that a prompt, thorough, 
impartial and appropriate inquiry is conducted; and 

1. Recommend appropriate action to stop any harassing conduct and prevent further harassment, 
including granting appropriate interim relief to the alleged victim of harassing conduct while the 
allegations are being investigated. 

D. Where an investigation is necessary, a written summary of the investigation shall be prepared by the 
individual conducting the inquiry, in consultation with the EEO Manager for the agency of the person 
accused of misconduct. (The summary may be brief, depending on the complexity and seriousness of the 
case.) The summary shall be prepared promptly after completion of the inquiry and shall be submitted to 
the EEO Manager (if the EEO Manager did not conduct the inquiry) and the supervisor who would be 
responsible for taking disciplinary action against the alleged harasser, if the allegations are true. 

E. The summary of the investigation or other documentation prepared under this procedure shall be kept 
confidential, to the extent possible. The maintenance of records and any disclosures of information from 
these records shall be in complete compliance with the Privacy Act, 5 U.S.C. 552a. Such information, 
however, may have to be disclosed to defend the Department in any litigation to which the information 
may be relevant and necessary. Further, information may need to be disclosed to those officials and 
employees within the Department with a need to know in order to carry out the purpose and intent of 
this Policy. 

707 Action To Be Taken upon Completion of the Inquiry. 

A. Upon completion of the inquiry, and in consultation with the EEO Manager, agency management shall 
promptly evaluate the evidence and determine the appropriate action to take. This responsibility 
normally shall rest with the first line supervisor of the employee alleged to have engaged in the harassing 
conduct unless such supervisor is involved in the allegation. The EEO Manager shall be informed of this 
decision, including a decision not to act. In cases of complex or egregious alleged harassing conduct, the 
supervisor and EEO Manager should seek the counsel of the Office of the Solicitor. If an Office of the 
Inspector General (OIG) employee is involved in the allegation, legal counsel to the OIG will, after 
consultation with SOL, provide legal advice to OIG management. 

B. Where the inquiry establishes that an employee did engage in harassing conduct under this Policy, he or 
she shall be subject to appropriate corrective action, disciplinary or otherwise, in accordance with Chapter 
75 of the Civil Service Reform Act, up to and including removal. 

C. Where the inquiry establishes that a manager or supervisor did not properly carry out the responsibilities 
provided for under this Policy, he or she shall be subject to appropriate corrective action, disciplinary or 
otherwise, in accordance with Chapter 75 of the Civil Service Reform Act, up to and including removal. 
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